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      STATE OF MONTANA

Department of Administration

Division of Banking and Financial Institutions
PO Box 200546, Helena, Montana 59620-0546

                                                  (406) 841-2920            Fax (406) 841-2930

APPLICATION FOR DEFERRED DEPOSIT LOAN LICENSE

(Last Updated February 23, 2009.)

	Date:
	


	Fees:
	

	Each location conducting deferred deposit loan business must be licensed.  Licenses expire on December 31.  A fee of $500.00 for each proposed location must be included with this application. Applications submitted between July 1-October 31 are required to pay half of the licensing fee in the amount of $250.00 for each proposed location. The Division of Banking and Financial Institutions does not accept applications during November and December due to the processing of licensing renewals.  
	

	
	Amount Remitted
	


General Information and Instructions:

This form is provided to applicants proposing to operate a business under the terms of the Montana Deferred Deposit Loan Act (Title 31, Chapter 1, Part 7, Montana Code Annotated). 

A “Deferred Deposit Loan” is defined as “…an arrangement, including all representations made by the deferred deposit lender whether express or implied, in which:

(a) a person accepts a check dated on the date the check is written and agrees to hold the check for a period of days prior to deposit or presentment; or

(b) a person accepts a check dated subsequent to the date on which the check is written and agrees to hold the check for deposit or presentment until the date written on the check.”

A “Deferred Deposit Lender” is defined as “…a person engaged in the business of making deferred deposit loans.”   A “Person” is a natural person, sole proprietorship, firm, partnership, corporation, or other entity.

· An application for license must be completed in its entirety, with all applicable information and exhibits provided.  If a particular item does not apply to the applicant’s situation, enter “NA” or “None”.  Applications that are incomplete may be returned to the applicant.  An application must be submitted for each proposed location and the address of the proposed application must be clearly identified in the application.    

Exceptions: Applicants submitting multiple applications at one time are required to provide only one copy of information that is common to all the applications.  Applicants that have other locations licensed by the Division may omit required information or exhibits if the information or exhibits on file with the Division have not changed materially and are less than two years old.  Indicate that such information is on file with the Division.

· All information is to be typed or printed legibly in ink.

· Required exhibits as well as any additional information applicant considers appropriate are to be provided on letter size paper, except for official loan documents, which are to be provided in their original format.

· The application must be signed before a notary public.

· Application fees must be included with the application and are non-refundable.

· Each location conducting deferred deposit loan business must be licensed.

· If a licensee changes location the Division must be promptly notified.  The original license must be surrendered and a new license with the proper address will be issued.

The original copy of the license is to be displayed at the licensed location in Montana or, if a Montana location is not maintained, at the office of the licensee’s Montana registered agent.

Licenses expire at the end of the calendar year in which they are issued.

Licenses are non-transferable and non-assignable.  If more than 25% of ownership in a licensee is transferred to a new owner, the licensee must apply for a new license.

Statutory and operational benefits conferred by a license apply only to business activity after the date of licensure.  Business conducted prior to the date of licensure is not ratified or validated by obtaining a license.

Montana law requires each licensee to maintain books, accounts and records that will allow the Department to determine if the licensee is complying with the provisions of the Deferred Deposit Loan Act.  Each licensee is also required to file an annual report using a form provided by the Department.  Minimum information required in the report is detailed in Section 31-1-714 (2), attached to this application form.

I. APPLICANT INFORMATION

	Name to appear on license 

(include any assumed

business name)
	

	Physical address of

Licensed office
	

	
	

	
	

	Telephone
	
	Fax
	

	Mailing address of

Licensee
	

	
	

	
	

	Mailing address of

Licensee’s home office 

(if applicable)
	

	
	

	
	


Persons to contact regarding:

	
	This application
	License renewals
	Montana complaints

	Name & Title
	
	
	

	Address 
	
	
	

	City, State
	
	
	

	Phone

	
	
	

	Fax

	
	
	

	E-mail
	
	
	


II. BUSINESS INFORMATION

1.  Provide the name, and resume, employment history or business record of the person(s) to be in charge of the licensed location.

2.  Describe any other business conducted in the same office as the licensee.

	
	Yes
	
	No

	3. Has any court or regulatory authority ever cancelled, suspended or revoked the authority of the applicant, or any entity with which the applicant is or was associated?  If so, please attach a sheet giving details.
	
	
	

	
	
	
	


III. BUSINESS STRUCTURE

Applicant is a:  

	
	Corporation
	Date of incorporation:
	
	Publicly Traded?
	

	
	Go to “A” below
	
	

	
	Limited Liability Company
	Date of formation:
	
	
	
	

	
	
	
	
	
	
	

	
	Go to “B” below
	
	
	
	

	
	Partnership
	Date of formation:
	
	Limited partnership?
	

	
	Go to “C” below
	
	
	
	

	
	Proprietorship
	
	
	
	
	

	
	Go to “D” below
	
	
	
	


A.  All corporate applicants must provide the following information

1. A list of the principal officers, their titles, and their business address.  

2. A list of directors or trustees, their titles, if any, and their business address.  

3. If not a publicly traded corporation, a list of the principal shareholders (those owning more than 20% of the outstanding shares) of the corporation, and their percentages of ownership.

4. A copy of the articles of incorporation showing the date of filing with the Secretary of State, and any amendments to those articles.

5. If using an assumed business name, a copy of the acknowledgement of registration of that name with the Montana Secretary of State.

6. A copy of the minutes of the directors or stockholders meeting at which business operations in Montana were authorized.

7. A certificate of good standing from the corporation’s home state.

8. If the applicant is not a Montana corporation:

a. The name and address of the corporation’s Montana registered agent

b. A certificate issued by the Montana Secretary of State authorizing applicant to do business in Montana.

B.  All limited liability company applicants must provide the following information

1. A list of the manager(s) and other operating officers, their titles, and their business addresses.

2. If not managed by a manager, a list of the principal members, their titles, if any, and their business address. 

3. A copy of the articles of organization showing the date of filing with the Secretary of State, and any amendments to those articles.

4. A copy of the operating agreement, if any, and any amendments to the agreement.

5. If using an assumed business name, a copy of the acknowledgement of registration of that name with the Montana Secretary of State.

6. A certificate of good standing or similar document from the company’s home state.

7. If the applicant is not a Montana limited liability company:

a. The name and address of the company’s Montana registered agent.

b. A certificate issued by the Montana Secretary of State authorizing applicant to do business in Montana

C.  All partnership applicants must provide the following information

1. A list of the partners, their titles, if any, their ownership interest, and their business address.  If the partnership is a limited partnership, indicate the general partner(s). 

2. A copy of the partnership agreement showing the date of filing with the Secretary of State, and any amendments to the agreement.

3. If operating under a fictitious name, a certificate from the county clerk showing compliance with Montana laws pertaining to conducting business under a fictitious name.

4. If the applicant is a limited partnership, or a foreign partnership, the name and address of the applicant’s Montana registered agent.  Montana general partnerships that have designated an agent shall provide the agent’s name and address.

D.  All proprietorship applicants must provide the following information
1. A list of the owners of the applicant and their business addresses. 
IV. GENERAL

All applicants must provide the following information, as separate exhibits:

1. An itemized statement of applicant’s current financial condition.  If a publicly traded corporation, the corporation’s latest form 10-K filing may be provided.  If a partnership, financial statements for the general partner(s) are required.  If a proprietorship, financial statements for the proprietor(s) are required.  Financial statements other than those provided by a public accountant or contained in a corporation’s annual report or form 10-K must be originals and be signed by the preparer.

2. A written statement certifying that applicant has unencumbered assets of at least $25,000 for each proposed location.

3. If any persons other than those named in this application and other than stockholders, partners or members of the applicant are to provide capital, please provide details, including names, amounts to be provided, and the nature of the arrangements.

4. List of other states in which licenses to conduct the same type of business are held.

5. A statement listing fictitious names under which applicant has conducted business.

6. A current copy of your deferred deposit loan agreement, which must comply with the provisions of the Montana Deferred Deposit Loan Act and ARM 2.59.1501 through 2.59.1513.  Copies of these regulations are available at http://banking.mt.gov/statuteandrules.asp. 

7. A current copy of your deferred deposit loan fee schedule, which must comply with the provisions of the Montana Title Loan Act and ARM 2.59.1501 through 2.59.1513.  Copies of these regulations are available at http://banking.mt.gov/statuteandrules.asp.

8. A signed written statement certifying that the applicant will provide all borrowers with a copy of the consumer information pamphlet required by Section 31-1-721, MCA.  A copy of the consumer information pamphlet is available on the Division's deferred deposit loan webpage at http://banking.mt.gov/ddl.asp. 

9. A signed written statement from any deferred deposit lender engaged in making loans via the Internet on how they intend to verify a borrower’s income pursuant to ARM 2.59.1513.

10. A copy of the required $10,000 bond, including the name of the surety company, for each location proposed to be licensed. 

11. A sworn statement (attached) executed by or on behalf of the applicant affirming that prohibited criminal or civil processes will not be used to collect payments.

12. Details of any current or anticipated civil litigation, as well as any judgments resulting from civil litigation, including the amount of any judgments and their current status.

13. A Personal Questionnaire (form is attached) completed by each principal in a proprietorship, each general partner in a partnership, the principal officers and all active directors in a corporation or each manager of a limited liability company, as well as the person to be in charge of the proposed licensed location.

14. Title 39, Chapter 71, Montana Code Annotated, generally requires every employer to provide workers’ compensation insurance for its employees.  Provide the name of applicant’s workers’ compensation insurance carrier, or the reasons why applicant is exempt from providing such coverage.

V. CHANGE OF OFFICERS, DIRECTORS OR MANAGERS

Applicant agrees, if a license is issued, to notify the Department of Administration of any change of officers, directors or managers associated with its Montana business, within 10 days of the effective date of such change.  Notification will set forth the changes made, the names of the persons involved, a completed Personal Questionnaire (form is attached), and a statement of the qualifications of each person not formerly in an official position. 

VI. SIGNATURES

For corporations or limited liability companies:

	Entity Name:
	
	

	             (IMPRINT SEAL)
	By:
	

	
	Its:
	

	And By:
	
	And By:
	

	Its:
	
	Its:
	

	For Partnerships and Proprietorships:

	
	
	

	
	
	

	
	
	


	Subscribed and sworn to before me this
	
	day of
	
	by
	

	       
	known to me to be the person whose signature appears on this 

	document.  Witness my hand and official seal this
	
	day of
	
	.

	(SEAL)
	
	Notary Public

	
	For the State of
	

	
	Residing at
	

	
	My Commission expires:
	


SWORN STATEMENT

I, _______________________________________________, the undersigned, whose relationship with the applicant is ________________________________________, do solemnly swear that the applicant will not in the future, directly or indirectly, use criminal process to collect the payment of deferred deposit loans or any civil process to collect the payment of deferred deposit loans not generally available to creditors to collect loans in default.

Dated this ______ day of _______________________________, __________.

Signature ________________________________________________________________

	Subscribed and sworn to before me this
	
	day of
	
	by
	

	       
	known to me to be the person whose signature appears on this 

	document.  Witness my hand and official seal this
	
	day of
	
	.

	(SEAL)
	
	Notary Public

	
	For the State of
	

	
	Residing at
	

	
	My Commission expires:
	


PERSONAL QUESTIONNAIRE

	To be completed by each principal in a proprietorship, each general partner in a partnership, the principal officers and all active directors in a corporation or each manager of a limited liability company, as well as the person to be in charge of the proposed licensed location.


	Name:
	

	Title or Position:
	


	
	Yes
	No

	Have you violated the laws of any other state relating to interest or charges on any type of credit transaction?
	
	

	Have you ever entered a plea of guilty or nolo contendere to, or been convicted of, a felony or a misdemeanor other than a misdemeanor traffic violation?
	
	

	Have you ever been confined in a city, county, state or federal penal institution for any reason other than to serve a sentence for a misdemeanor traffic violation?
	
	

	Have you ever been held liable in any civil or criminal fraud action or has ever been found, in a proceeding before any federal, state, or local court or agency, to have committed fraud?
	
	

	Is there pending, at any governmental level, any proceeding charging you with having committed a felony or misdemeanor other than a misdemeanor traffic violation?
	
	

	Is there pending, at any governmental level, any proceeding charging you with actual or constructive fraud?
	
	

	Have you or any entity you have been associated with ever been a party to or had or claimed any interest in a civil proceeding?
	
	

	Have you, or any business with which you are or were associated, ever been refused a license to operate the type of business proposed or had a license to operate such a business revoked or suspended in any other state?
	
	

	Have you ever changed or been known by any name other than that provided in the application?
	
	


Any affirmative answer to any of the above questions shall be explained in detail on separate pages.

	


I certify that the above answers are true and correct to the best of my knowledge and belief.  I understand that inaccuracies or omissions may cause denial of this application for license.

	
	
	

	Signature

	Title

	Date


	Subscribed and sworn to before me this
	
	day of
	
	by
	

	       
	known to me to be the person whose signature appears on this 

	document.  Witness my hand and official seal this
	
	day of
	
	.

	(SEAL)
	
	Notary Public

	
	For the State of
	

	
	Residing at
	

	
	My Commission expires:
	


Montana Deferred Deposit Loan Act 


31-1-701. Short title. This part may be cited as the "Montana Deferred Deposit Loan Act". 

     History: En. Sec. 1, Ch. 404, L. 1999. 

   
31-1-702. Purpose -- rules -- fees. (1) The purpose of this part is to protect consumers who enter into short-term, high-rate loans with lenders from abuses that occur in the credit marketplace when the lenders are unregulated. 
     (2) The department may adopt rules to implement the provisions of this part. The rules may include but are not limited to rules establishing forms and procedures for licensing, rules pertaining to acceptable practices at a business location, rules establishing disclosure requirements, and rules establishing complaint and hearing procedures. 
     (3) All fees collected pursuant to the provisions of this part must be deposited in the department's special revenue account to be used by the department in carrying out its supervisory functions under this part. 

     History: En. Sec. 2, Ch. 404, L. 1999; amd. Sec. 2, Ch. 451, L. 2007. 

    
31-1-703. Definitions. For the purposes of this part, the following definitions apply: 
     (1) "Account" means any banking, checking, credit union, commercial, savings, savings and loan, brokerage, investment, or other kind of depository account held by a consumer. 
     (2) "Check" means a negotiable instrument, as defined in 30-3-104, that is drawn on a state or federal bank, credit union, or savings and loan association and is payable on demand at the maturity of a deferred deposit loan. 
     (3) "Consumer" means a natural person who, singly or jointly with another natural person, enters into a deferred deposit loan. 
     (4) "Deferred deposit lender" or "licensee" means a person engaged in the business of making deferred deposit loans. 
     (5) "Deferred deposit loan" means an arrangement, including all representations made by the deferred deposit lender whether express or implied, in which: 
     (a) a person accepts a check dated on the date on which the check is written and agrees to hold the check for a period of days prior to deposit or presentment; 
     (b) a person accepts a check dated subsequent to the date on which the check is written and agrees to hold the check for deposit or presentment until the date written on the check; or 
     (c) a person accepts written authorization from a consumer to electronically deduct from the consumer's account on a specific date the amount of the loan and fees that are authorized under this part. 
     (6) "Department" means the department of administration. 
     (7) "Person" means a natural person, sole proprietorship, firm, partnership, corporation, or other entity. 

     History: En. Sec. 3, Ch. 404, L. 1999; amd. Sec. 1, Ch. 81, L. 2001; amd. Sec. 71, Ch. 483, L. 2001; amd. Sec. 3, Ch. 451, L. 2007. 

   
31-1-704. Scope. (1) This part applies to deferred deposit lenders and to persons who facilitate, enable, or act as a conduit for persons making deferred deposit loans. 
     (2) This part does not apply to: 
     (a) retail sellers who cash checks incidental to or independent of a sale and who do not charge more than $2 a check for the service; or 
     (b) a collection agency doing business in this state that has entered into an agreement with a deferred deposit lender for the collection of claims owed or due or asserted to be owed or due the deferred deposit lender. 

     History: En. Sec. 4, Ch. 404, L. 1999; amd. Sec. 2, Ch. 81, L. 2001; amd. Sec. 70, Ch. 114, L. 2003; amd. Sec. 1, Ch. 221, L. 2003; amd. Sec. 8, Ch. 163, L. 2005. 

    
 31-1-705. License -- business locations. (1) A person may not engage in or offer to engage in the business of making deferred deposit loans unless licensed by the department. A license may be granted to a person located within the state or to a person located outside of the state who uses the internet, facsimiles, or third persons to conduct transactions with consumers in this state. 
     (2) An applicant for a license to engage in the business of making deferred deposit loans shall pay to the department a license application fee of $500. 
     (3) (a) The department may not issue or renew a license unless findings are made that: 
     (i) the financial responsibility, experience, character, and general fitness of the applicant warrant the belief that the business will be operated lawfully and fairly and within the provisions of this part; 
     (ii) the applicant has unencumbered assets of at least $25,000 for each location; 
     (iii) the applicant has provided a sworn statement that the applicant will not in the future, directly or indirectly, use a criminal process to collect the payment of deferred deposit loans or any civil process to collect the payment of deferred deposit loans not generally available to creditors to collect on loans in default; and 
     (iv) other information that the department considers necessary has been provided. 
     (b) The department may not issue or renew a license if the criminal history of the employees of the applicant demonstrates any convictions involving fraud or financial dishonesty or if the department's findings show adverse civil judgments involving fraudulent or dishonest financial dealings. 
     (4) A license may not be issued for longer than 1 year. The license year must coincide with the calendar year, and the license fee for any period less than 6 months is $250. 
     (5) Each licensee shall post a bond in the amount of $10,000 for each location. The bond must continue in effect for 2 years after the licensee ceases operation in the state. The bond must be available to pay damages and penalties to consumers harmed by any violation of this part. 
     (6) More than one place of business may not be maintained under the same license, but the department may issue more than one license to the same licensee upon compliance with the provisions of this section governing issuance of a single license. 

     History: En. Sec. 5, Ch. 404, L. 1999; amd. Sec. 3, Ch. 81, L. 2001; amd. Sec. 1, Ch. 119, L. 2005; amd. Sec. 4, Ch. 451, L. 2007. 


31-1-706. License renewal fee. (1) A person licensed under 31-1-705 shall pay, on or before December 1 of each year, a license renewal fee of $500 for each license that the person holds under this part. 
     (2) Failure to pay any yearly license renewal fee required by this section within the time prescribed will result in the automatic revocation of the license subject to renewal. 

     History: En. Sec. 4, Ch. 81, L. 2001; amd. Sec. 5, Ch. 451, L. 2007. 


31-1-707 through 31-1-710 reserved.


31-1-711. Examinations -- fee. (1) The department may conduct an examination of each licensee's deferred deposit lending operation to ensure that the licensee is in compliance with the provisions of this part. 
     (2) (a) A licensee shall pay the department a fee in the amount of $300 a day for each examiner required to conduct an examination. 
     (b) The department may charge a licensee for no more than three examinations a year under this section. 
     (3) A licensee shall make available to a department examiner the information required under 31-1-714 or as required by rule. 

     History: En. Sec. 6, Ch. 404, L. 1999; amd. Sec. 6, Ch. 451, L. 2007. 

     
31-1-712. License revocation or suspension -- restitution -- penalty. (1) The department shall provide a 10-day written notice of a proposed violation that includes a statement of the alleged violation and provision for a hearing or an opportunity for hearing, as provided in the Montana Administrative Procedure Act. The notice must be based on a finding that any person, licensee, or officer, agent, employee, or representative, whether licensed or unlicensed, of the person or licensee has violated any of the provisions of this part, has failed to comply with the rules, regulations, instructions, or orders promulgated by the department, has failed or refused to make required reports to the department, has furnished false information to the department, or has operated without a required license. The department may impose a civil penalty not to exceed $1,000 for each violation and not to exceed $5,000 for each administrative action and may issue an order revoking or suspending the right of the person or licensee, directly or through an officer, agent, employee, or representative, to do business in this state as a licensee or to engage in the business of making deferred deposit loans. In addition, the department may order restitution to borrowers and reimbursement for the department's cost in bringing the administrative action. 
     (2) All notices, hearing schedules, and orders must be mailed to the person or licensee by certified mail to the address for which the license was issued or, in the case of an unlicensed business, to the last-known address of record. 
     (3) A revocation, suspension, or surrender of a license does not relieve the licensee from civil or criminal liability for acts committed prior to the revocation, suspension, or surrender of the license. 
     (4) The department may reinstate any suspended or revoked license if there is not a fact or condition existing at the time of reinstatement that would have justified the department's refusal to originally issue the license. If a license has been suspended or revoked for cause, an application may not be made for the issuance of a new license or the reinstatement of a suspended or revoked license for a period of 6 months from the date of suspension or revocation. 
     (5) All civil penalties collected pursuant to this section must be deposited in the state general fund. 

     History: En. Sec. 7, Ch. 404, L. 1999; amd. Sec. 2, Ch. 221, L. 2003; amd. Sec. 7, Ch. 451, L. 2007. 

   
31-1-713. Complaint procedure. (1) The department shall maintain a list of licensees that is available to interested persons and to the general public. The department shall also establish by rule a procedure under which an aggrieved consumer or any member of the public may file a complaint against a licensee or an unlicensed person who violates any provision of this part. 
     (2) The department may hold hearings, subject to the contested case provisions of Title 2, chapter 4, part 6, upon the request of a party to the complaint, make findings of fact or conclusions of law, issue cease and desist orders, refer the matter to the appropriate law enforcement agency for prosecution for a violation of this part, seek injunctive or other relief in district court, or suspend or revoke a license granted under this part. 

     History: En. Sec. 8, Ch. 404, L. 1999; amd. Sec. 8, Ch. 451, L. 2007. 

  
31-1-714. Information and annual reports. (1) Each licensee shall keep and use books, accounts, and records that will enable the department to determine if the licensee is complying with the provisions of this part and maintain any other records required by the department. The department is authorized to examine the records at any reasonable time. The records must be kept for 2 years following the last entry on a loan and must be kept according to generally accepted accounting procedures that include an examiner being able to review the recordkeeping and reconcile each deferred deposit loan with documentation maintained in the consumer's loan file records. 
     (2) Each licensee shall file, on forms prescribed by the department, an annual report with the department on or before March 31 for the 12-month period in the preceding year ending as of December 31. The report must disclose in detail and under appropriate headings: 
     (a) the resources, assets, and liabilities of the licensee at the beginning and the end of the period; 
     (b) the income, expense, gain, loss, and balance sheets; 
     (c) the total number of deferred deposit loans made in the year ending as of December 31 of the previous year, including: 
     (i) the number of individual consumers with 12 or fewer new deferred deposit loans; and 
     (ii) the number of individual consumers with 13 or more new deferred deposit loans; 
     (d) the average deferred deposit loan amount, average annual interest percentage rate, and average deferred deposit loan term; 
     (e) the number of deferred deposit loans rescinded; 
     (f) the total number of deferred deposit loans outstanding as of December 31 of the previous year; 
     (g) the minimum and maximum amount of checks for which deposits were deferred in the year ending as of December 31 of the previous year; 
     (h) the total number and dollar amount of returned checks, the total number and dollar amount of checks recovered, and the total number and dollar amount of checks charged off during the year ending as of December 31 of the previous year; 
     (i) the total number and dollar amount of agreements involving electronic transactions or deductions, the total number and dollar amount of electronic deductions made by the licensee, and the total number and dollar amount of electronic deductions for insufficient funds charged off during the year ending as of December 31 of the previous year; and 
     (j) verification that the licensee has not used a criminal process or caused a criminal process to be used in the collection of any deferred deposit loans or used any civil process to collect the payment of deferred deposit loans not generally available to creditors to collect on loans in default during the year ending as of December 31 of the previous year. 
     (3) A report must be verified by the oath or affirmation of the owner, manager, or president of the deferred deposit lender. 
     (4) (a) If a licensee conducts another business or is affiliated with other licensees under this part or if any other situation exists under which allocations of expense are necessary, the licensee shall make the allocation according to appropriate and reasonable accounting principles as approved by the department. 
     (b) Information about any other business conducted on the same premises where deferred deposit loans are made must be provided as required by the department. 
     (5) Each licensee shall file a copy of the disclosure documents described in 31-1-721 with the department prior to the date of commencement of business at each location, at the time any changes are made to the documents, and annually upon renewal of the license. These documents must be available to interested parties and to the general public through the department. 

     History: En. Sec. 9, Ch. 404, L. 1999; amd. Sec. 5, Ch. 81, L. 2001; amd. Sec. 2, Ch. 119, L. 2005; amd. Sec. 9, Ch. 451, L. 2007. 

     
31-1-715. Loan requirements -- right of rescission -- arbitration -- completion of transaction. (1) A deferred deposit loan may not have a term that exceeds 31 days. 
     (2) The amount of the deferred deposit loan, exclusive of the fee allowed in 31-1-722(2), may not exceed $300. 
     (3) The minimum amount of a deferred deposit loan is $50. 
     (4) The check written by the consumer in a deferred deposit loan must be made payable to the licensee. 
     (5) (a) The loan agreement must contain a provision that the consumer may rescind the transaction if, by 5 p.m. of the licensee's first business day following the day that the loan was executed, the consumer provides the licensee with cash or certified funds equaling 100% of the amount loaned to the consumer. 
     (b) A licensee may not charge a consumer any fee or interest if the consumer rescinds the loan as provided in subsection (5)(a). 
     (c) Except as provided in subsection (5)(a), a consumer does not have a right to rescind the loan unless the licensee agrees to the rescission. 
     (6) (a) A loan agreement may not contain a mandatory arbitration clause that is oppressive, unconscionable, unfair, or in substantial derogation of a consumer's rights. 
     (b) A mandatory arbitration clause that complies with the applicable standards of the American arbitration association must be presumed to not violate the provisions of subsection (6)(a). 
     (7) Only the licensee may make an electronic deduction from the consumer's account. The licensee shall ensure that information obtained from the consumer about the consumer's account remains confidential. 
     (8) The licensee shall provide the consumer, or each consumer if there is more than one, with a copy of the loan documents described in 31-1-721 upon consummation of the loan. 
     (9) The holder or assignee of any check written by a consumer in connection with a deferred deposit loan takes the instrument subject to all claims and defenses of the consumer. 
     (10) A deferred deposit loan transaction is completed when the licensee receives payment in full from the consumer in cash or, if payment is made by check or electronic transfer from the consumer's account, when the check or electronic transfer is debited to the consumer's account by the consumer's financial institution. Once a deferred deposit loan transaction is complete, a licensee may enter into a new deferred deposit loan with the consumer. Deferred deposit loans may not be renewed or extended. 

     History: En. Sec. 10, Ch. 404, L. 1999; amd. Sec. 6, Ch. 81, L. 2001; amd. Sec. 1, Ch. 210, L. 2005; amd. Sec. 10, Ch. 451, L. 2007. 


31-1-716 through 31-1-720 reserved.


     
31-1-721. Required disclosures -- loan agreement. (1) Before entering into a deferred deposit loan, the licensee shall deliver to the consumer a pamphlet prepared by or at the direction of the department that: 
     (a) explains, in simple language, all of the consumer's rights and responsibilities in a deferred deposit loan transaction; 
     (b) includes a telephone number to the department's office that handles concerns or complaints by consumers; and 
     (c) informs consumers that the department's office can provide information about whether a lender is licensed and other legally available information. 
     (2) Licensees shall provide consumers with a written agreement on a form specified or approved by the department that can be kept by the consumer, which must include the following information: 
     (a) the name, address, and phone number of the licensee making the deferred deposit loan and the initials or other written means of identifying the individual employee who signs the agreement on behalf of the licensee; 
     (b) the name, address, and phone number of the consumer obtaining the deferred deposit loan; 
     (c) all disclosures required by the federal Truth in Lending Act, 15 U.S.C. 1601, et seq.; 
     (d) a clear description of the consumer's payment obligations under the loan; and 
     (e) in a manner that is more conspicuous than the other information provided in the loan document and that is in at least 14-point bold typeface, a statement that "you cannot be prosecuted in criminal court for collection of this loan". The statement must be located immediately preceding the signature of the consumer. 
     History: En. Sec. 11, Ch. 404, L. 1999; amd. Sec. 3, Ch. 221, L. 2003; amd. Sec. 11, Ch. 451, L. 2007. 

     
31-1-722. Prohibited and permitted fees -- attorney fees and costs. (1) A licensee may not charge or receive, directly or indirectly, any interest, fees, or charges except those specifically authorized by this section. 
     (2) A licensee may not charge a fee for each deferred deposit loan entered into with a consumer that exceeds 25% of the principal amount of the deferred deposit loan that is advanced or, in the case of an electronic transaction, 25% of the principal amount of the deferred deposit loan. 
     (3) If there are insufficient funds to pay a check on the date of presentment, a licensee may charge a fee, not to exceed $30. Only one fee may be collected pursuant to this subsection with respect to a particular check even if it has been redeposited and returned more than once. A fee charged pursuant to this subsection is a licensee's exclusive charge for late payment. A licensee may not collect damages under 27-1-717(3) for an insufficient funds check. 
     (4) If the loan involves an electronic deduction and there are insufficient funds to deduct on the date on which the payment is due, a licensee may charge a fee, not to exceed $30. Only one fee may be collected pursuant to this subsection with respect to a particular loan even if the licensee has attempted more than once to deduct the amount due from the consumer's account. A fee charged pursuant to this subsection is a licensee's exclusive charge for late payment. A licensee may not collect damages under 27-1-717(3) for an electronic deduction for which there are insufficient funds. 
     (5) If the loan agreement in 31-1-721 requires, reasonable attorney fees and court costs may be awarded to the party in whose favor a final judgment is rendered in any action on a deferred deposit loan entered into pursuant to this part. 

     History: En. Sec. 12, Ch. 404, L. 1999; amd. Sec. 7, Ch. 81, L. 2001; amd. Sec. 4, Ch. 221, L. 2003.

31-1-723. Prohibited acts. A licensee making deferred deposit loans may not commit, or have committed on behalf of the licensee, any of the following prohibited acts: 
     (1) engaging in the business of deferred deposit lending unless the department has first issued a valid license; 
     (2) threatening to use or using a criminal process in this or any other state to collect on the loan made to a consumer in this state or any civil process to collect the payment of deferred deposit loans not generally available to creditors to collect on loans in default; 
     (3) altering the date or any other information on a check received from a consumer; 
     (4) altering or changing the date upon which the licensee and consumer agreed to make any electronic deductions from the consumer's account unless the consumer agrees in writing to the change; 
     (5) making any false, misleading, or deceptive representation to a financial institution relating to a consumer who has agreed to provide payment for a loan through an electronic deduction; 
     (6) using any device or agreement that would have the effect of charging or collecting more fees, charges, or interest than those allowed by this part, including but not limited to entering into a different type of transaction or renewing or rolling over a loan with the consumer; 
     (7) engaging in unfair, deceptive, or fraudulent practices in the making or collection of a deferred deposit loan; 
     (8) entering into a deferred deposit loan with a consumer that is unconscionable. In determining whether a deferred deposit loan transaction is unconscionable, consideration must be given to, but is not limited to, whether the amount of the loan exceeds 25% of the consumer's monthly net income. 
     (9) charging to cash a check representing the proceeds of the deferred deposit loan; 
     (10) charging to perform an electronic deduction or transaction to obtain the proceeds of the deferred deposit loan; 
     (11) using or attempting to use the check provided by the consumer in a deferred deposit loan as security for purposes of any state or federal law; 
     (12) using or attempting to use the consumer's authorization to deduct the amount set forth in the loan agreement or any other information obtained from the consumer or the consumer's financial institution for any purpose other than to collect the proceeds of the deferred deposit loan; 
     (13) accepting payment of the deferred deposit loan through the proceeds of another deferred deposit loan; 
     (14) entering into a deferred deposit loan with a consumer who has an outstanding deferred deposit loan; 
     (15) renewing, repaying, refinancing, or consolidating a deferred deposit loan with the proceeds of another deferred deposit loan made to the same consumer. However, a licensee may without charge extend the term of the loan beyond the due date. 
     (16) accepting any collateral for a deferred deposit loan; 
     (17) charging any interest, fees, or charges other than those specifically authorized by this part, including but not limited to charges for insurance; 
     (18) threatening to take any action against a consumer that is prohibited by this part or making any misleading or deceptive statements regarding the deferred deposit loan; 
     (19) making a misrepresentation of a material fact by an applicant in obtaining or attempting to obtain a license; 
     (20) including any of the following provisions in the loan agreement required by 31-1-721: 
     (a) a hold harmless clause; 
     (b) a confession of judgment clause; 
     (c) a waiver of the right to a jury trial, if applicable, in any action brought by or against a consumer; 
     (d) any assignment of or order for payment of wages or other compensation for services; 
     (e) a provision in which the consumer agrees not to assert any claim or defense arising out of the contract; or 
     (f) a waiver of any provision of this part. 
     History: En. Sec. 13, Ch. 404, L. 1999; amd. Sec. 8, Ch. 81, L. 2001; amd. Sec. 2, Ch. 210, L. 2005; amd. Sec. 12, Ch. 451, L. 2007. 


31-1-724. Civil remedies. (1) The remedies provided in this section are cumulative and apply to licensees and unlicensed persons to whom this part applies. 
     (2) Any intentional violation of this part constitutes an unfair or deceptive trade practice. 
     (3) Any person found to have intentionally violated this part is liable to the consumer for actual and consequential damages, plus statutory damages of $1,000 for each violation, plus costs and attorney fees. 
     (4) A consumer may sue for injunctive and other appropriate equitable relief to stop a person from violating any provisions of this part. 
     (5) The consumer may bring a class action suit to enforce this part. 
     (6) The remedies provided in this section are not intended to be the exclusive remedies available to a consumer for a violation of this part. 
     History: En. Sec. 14, Ch. 404, L. 1999; amd. Sec. 5, Ch. 221, L. 2003

     
31-1-725. Criminal penalties. Any person, including a member, officer, or director of a deferred deposit lender who knowingly violates this part is guilty of a misdemeanor and, on conviction, is subject to a fine not exceeding $1,000 or imprisonment not exceeding 6 months, or both. 

     History: En. Sec. 15, Ch. 404, L. 1999. 

    
 31-1-726. Investigations by department -- subpoenas -- oaths -- examination of witnesses and evidence. (1) The department may investigate any matter, upon complaint or otherwise, if it appears that a person has engaged in or offered to engage in any act or practice that is in violation of any provision of this part or any rule adopted or order issued by the department pursuant to this part. 
     (2) The department may issue subpoenas to compel the attendance of witnesses and the production of documents, papers, books, records, and other evidence before it in any matter over which it has jurisdiction, control, or supervision pertaining to this part. The department may administer oaths and affirmations to a person whose testimony is required. 
     (3) If a person refuses to obey a subpoena or to give testimony or produce evidence as required by the subpoena, a judge of the district court of Lewis and Clark County or the county in which the licensed premises are located may, upon application and proof of the refusal, issue a subpoena or subpoena duces tecum for the witness to appear before the department to give testimony and produce evidence as may be required. The clerk of court shall then issue the subpoena, as directed, under the seal of the court, requiring the person to whom it is directed to appear at the time and place designated in the subpoena. 
     (4) If a person served with a subpoena refuses to obey the subpoena or to give testimony or produce evidence as required by the subpoena, the department may proceed under the contempt provisions of Title 3, chapter 1, part 5. 
     (5) Failure to comply with a court-ordered subpoena is punishable pursuant to 45-7-309. 

     History: En. Sec. 13, Ch. 451, L. 2007. 


31-1-727. Cease and desist orders. (1) If it appears to the department that a person has engaged in or is about to engage in any act or practice constituting a violation of any provision of this part or any rule adopted or order issued by the department pursuant to this part, the department may issue an order directing the person to cease and desist from continuing the act or practice after reasonable notice and opportunity for a hearing. The order may apply only to the alleged act or practice constituting a violation of this chapter. The department may issue a temporary order pending the hearing that: 
     (a) remains in effect until 10 days after the hearings examiner issues proposed findings of fact and conclusions of law and a proposed order; or 
     (b) becomes final if the person to whom notice is addressed does not request a hearing within 10 days after receipt of the notice. 
     (2) A violation of an order issued pursuant to this section is subject to the penalty provisions of this part. 

     History: En. Sec. 14, Ch. 451, L. 2007. 


31-1-728. Injunctions -- receivers. (1) Whenever the department has reason to believe that a person is using, has used, or is about to knowingly use any method, act, or practice that violates any provision of this part or any rule adopted or order issued by the department pursuant to this part, the department, upon determining that proceeding would be in the public interest, may bring an action in the name of the state against the person to restrain by temporary or permanent injunction or temporary restraining order the use of the unlawful method, act, or practice. 
     (2) The notice for an action pursuant to subsection (1) must state generally the relief sought and be served at least 20 days before the hearing of the action in which the relief sought is a temporary or permanent injunction. The notice for a temporary restraining order is governed by 27-19-315. 
     (3) An action under this section may be brought in the district court in the county in which a person resides or has the person's principal place of business or in the district court of Lewis and Clark County if the person is not a resident of this state or does not maintain a place of business in this state. 
     (4) A district court may issue temporary or permanent injunctions or temporary restraining orders to restrain and prevent violations of this part, and an injunction must be issued without bond to the department. If the department is successful in obtaining an injunction or restraining order under this section, the department is entitled to an award of reasonable attorney fees and costs. 
     (5) In addition to all other means provided by law for the enforcement of a restraining order or injunction, the court in which the action is brought may impound and appoint a receiver for the property and business of the defendant, including books, papers, documents, or records pertaining to the property or business, or as much of the property or business as the court considers reasonably necessary to prevent violations of this part. The receiver, when appointed and qualified, has the powers and duties as to custody, collection, administration, winding up, and liquidation of the property and business that are conferred upon the receiver by the court. 

     History: En. Sec. 15, Ch. 451, L. 2007. 

Administrative Rules

Deferred Deposit Lending

2.59.1501 DEFINITIONS For the purposes of this subchapter, the

following definitions apply:

(1) "Commissioner" means the Commissioner of Banking and Financial

Institutions provided for in 32-1-211, MCA.

(2) "Department" means the Department of Administration established in

2-15-1001, MCA, and includes the Commissioner of the Division of Banking and

Financial Institutions and the Division of Banking and Financial Institutions.

(3) "Fraud or financial dishonesty or civil judgments involving fraudulent or

dishonest financial dealings" means embezzlement, money laundering, identity

theft, theft, and other financial related crimes and judgments.

(4) "Manager" means a person employed by a deferred deposit lender as

the person responsible for operating the business at the location where the

person is employed.

(5) "Monthly net income" means gross salary minus taxes and voluntary

deductions. This term includes income from public assistance, child support,

alimony, unemployment insurance payments, workers' compensation, and other

verifiable sources. (History: 31-1-702, MCA; IMP , 31-1-702, 31-1-705, 31-1-711,

31-1-713, 31-1-722, MCA; NEW , 2000 MAR p. 71, Eff. 11/5/99; TRANS , from

Commerce, 2001 MAR p. 1178; AMD , 2006 MAR p. 1373, Eff. 6/2/06.)

2.59.1502 APPLICATION PROCEDURE REQUIRED TO ENGAGE IN

DEPOSIT LENDING (1) All existing or proposed licensees shall file with the

department an application to engage in deferred deposit lending.

(2) An application must be in writing on a form prescribed by the

department and verified under oath. Application forms are available from the

Division of Banking and Financial Institutions, Department of Administration, 301

South Park, P.O. Box 200546, Helena, MT 59620-0546.

(3) In addition to any other information that may be required by 31-1-705,

MCA, the application shall contain the following information in the application

format prescribed by the department:

(a) biographical data concerning the applicant, the applicant's owners,

parent company, affiliates, or subsidiaries as specified by the department;

(b) information concerning the applicant's character, experience,

qualifications; and

(c) financial information about the applicant.

(4) Except for those entities listed in (5), all persons or lenders must obtain

a license under this rule in order to issue deferred deposit loans. Persons or

lenders that are licensed under the Consumer Loan Act, 32-5-101, MCA, and the

Title Loan Act, 31-1-801, MCA, are not exempt from the licensing requirements

of 31-1-701, MCA.

(5) The following are exempt from the licensing requirements:

(a) federal and state chartered banks;

(b) federal and state chartered savings and loans;

(c) federal and state credit unions;

(d) trust companies; and

(e) investment companies. (History: 31-1-702, MCA; IMP , 31-1-702, 31-1-

705, 31-1-722, MCA; NEW , 2000 MAR p. 71, Eff. 11/5/99; TRANS , from

Commerce, 2001 MAR p. 1178; AMD , 2006 MAR p. 1373, Eff. 6/2/06.)

2.59.1503 UNENCUMBERED ASSETS AS ADDITIONAL SURETY (1)

The statutorily required $25,000 in unencumbered assets shall serve as

additional surety for the licensee's operations. These assets shall remain

unencumbered. (History: 31-1-702, MCA; IMP , 31-1-702, 31-1-705, MCA; NEW ,

2000 MAR p. 71, Eff. 11/5/99; TRANS , from Commerce, 2001 MAR p. 1178.)

2.59.1504 OWNERSHIP CHANGE IN THE DEFERRED DEPOSIT

LENDER

(1) In the event there is a change of ownership in a licensee, the owner(s)

shall file with the department an application for a new license. For purposes of

this rule, a change in ownership includes circumstances when 25% or more of

the ownership is transferred to a new owner. (History: 31-1-702, MCA; IMP , 31-

1-702, 31-1-705, MCA; NEW , 2000 MAR p. 71, Eff. 11/5/99; TRANS , from

Commerce, 2001 MAR p. 1178.)

2.59.1505 EXAMINATION OF DEFERRED DEPOSIT LENDERS (1) The

department shall annually conduct an examination of each deferred deposit loan

licensee's lending operations to ensure compliance with both statute and

administrative rule.

(2) The examination shall consist of a comprehensive review of the

records, operations and affairs of the licensee. The review shall include inquiry

into:

(a) accounting and financial records;

(b) records of the borrower's files including:

(i) evidence of required disclosures;

(ii) use of a department approved loan agreement; and

(iii) assurance of continued capital adequacy and bonding. (History: 31-1-

702, MCA; IMP , 31-1-701, 31-1-711, MCA; NEW , 2000 MAR p. 71, Eff. 11/5/99;

TRANS , from Commerce, 2001 MAR p. 1178.)

2.59.1506 PROCEDURAL RULES FOR HEARINGS AND DISCOVERY

(1) In the case of hearings concerning the issuance, suspension,

revocation, or other enforcement actions pertaining to a licensee:

(a) hearings and related discovery shall be done under the Montana

Administrative Procedure Act implementing the Revised Attorney General Model

Rules effective June 4, 1999.

(2) The Department of Administration, Division of Banking and Financial

Institutions, adopts and incorporates by reference the Attorney General's Model

Rules effective June 4, 1999 as found in ARM 1.3.101 through 1.3.233, along

with the accompanying forms. A copy of the Attorney General rules may be

obtained from the Division of Banking and Financial Institutions, Department of

Administration at 301 South Park, P.O. Box 200546, Helena, MT 59620-0546.

(History: 31-1-702, MCA; IMP , 31-1-702, 31-1-713, MCA; NEW , 2000 MAR p.

71, Eff. 11/5/99; TRANS , from Commerce, 2001 MAR p. 1178.)

2.59.1507 REPORTS (1) The following must be reported to the

department:

(a) any instances of theft from the deferred deposit loan business within

ten days of discovery of the theft;

(b) any change in managers within ten days of each occurrence; and

(c) all officer questionnaires must be answered within ten days of the end

of any examination. (History: 31-1-702, MCA; IMP , 31-1-702, MCA; NEW , 2006

MAR p. 1373, Eff. 6/2/06.)

2.59.1508 SCHEDULE OF CHARGES (1) Every licensee under the

Montana Deferred Deposit Loan Act shall file with the commissioner in duplicate,

at the time of filing application for such license or license renewal, a full and

accurate schedule of all charges, fees, and costs as follows:

(a) interest rate;

(b) nonsufficient fund fees; and

(c) examples of typical loan amounts including principal, interest, and fees.

(2) Licensees shall display such schedule prominently in each licensed place of

business where loans are made or negotiated so as to be easily readable by

borrowers and prospective borrowers. (History: 31-1-702, MCA; IMP , 31-1-721,

MCA; NEW , 2006 MAR p. 1373, Eff. 6/2/06.)

Rule 2.59.1509 reserved

2.59.1510 EMPLOYEES' CHARACTER AND FITNESS (1) Licensees are

responsible for conducting appropriate background checks on new employees

hired after July 1, 2006. At a minimum, each licensee shall:

(a) require completion of employee criminal background questionnaire;

(b) verify and document employment and personal references; and

(c) within ten days of start of employment, request a Montana criminal

records check from the Montana Department of Justice.

(2) If the background check demonstrates any criminal convictions

involving fraud or financial dishonesty or civil judgments involving fraudulent or

dishonest financial dealings, the licensee cannot employ such person, or if

already employed, must terminate employment.

(3) Verification of compliance with this rule shall occur during annual

exams. Licensees are required to keep accurate employment records on each

employee to ensure that the department is able to verify compliance.

(4) A criminal records check conducted by another agency or private

company may be used by licensees as a substitute for the records check by the

Montana Department of Justice as long as the information provided by the

substitute records check contains the same information as the check conducted

by the Montana Department of Justice. (History: 31-1-702, MCA; IMP , 31-1-705,

MCA; NEW , 2006 MAR p. 1373, Eff. 6/2/06.)

Rule 2.59.1511 reserved

2.59.1512 ELECTRONIC DEDUCTIONS (1) An electronic deduction for

nonsufficient funds may be authorized by the borrower only on the original loan

agreement.

(2) An electronic deduction for nonsufficient funds shall be separate and

apart from an electronic deduction for the amount of the loan, interest, or any

fees.

(3) An electronic deduction for nonsufficient funds authorized by the

borrower under (1) may not be presented to the borrower's financial institution

until the licensee has presented the check for payment. (History: 31-1-702, MCA;

IMP, 31-1-703, MCA; NEW, 2006 MAR p. 1373, Eff. 6/2/06.)

2.59.1513 INCOME VERIFICATION (1) Licensees shall verify a

borrower's income prior to issuing any deferred deposit loan.

(2) Verification of income shall be in a form of most recent pay stubs for

employment, or other official documents for public assistance, child support,

alimony, unemployment insurance, and workers' compensation. (History: 31-1-

702, MCA; IMP, 31-1-723, MCA; NEW, 2006 MAR p. 1373, Eff. 6/2/06.)
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